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I. P r o t e s t  a g a i n s t  a l l e g e d  s p e c i f i c a t i o n  
impropriet ies  i n  f i r s t - s t e p  s o l i c i t a t i o n  
of a two-step p rocuremen t  must  b e  f i l e d  
pr ior  t o  t h e  c l o s i n g  d a t e  for r ece ip t  o f  
f i r s t -  s t ep  p r o p o s a l s .  P r o t e s t  f i l e d  
more t h a n  4 months a f t e r  t h e  c l o s i n g  d a t e  
i s  u n t i m e l y .  

2. Issue c o n s i d e r e d  i n  p r e v i o u s  d e c i s i o n s  is 
n o t  " s i g n i f i c a n t  i s s u e "  w i t h i n  t h e  meaning 
o f  GAO Bid Pro tes t  P r o c e d u r e s ,  which 
permit c o n s i d e r a t i o n  of u n t i m e l y  p r o t e s t s  
when a s i g n i f i c a n t  i s sue  is raised. 

3 .  Mere s p e c u l a t i o n  t h a t  p ro tes te r  m i g h t  go  
o u t  of b u s i n e s s  i f  it f i l e s  a p r o t e s t  
s i n c e  t h e  c a n t r a c t i n g  agency  may d i s c c n -  
t i n u c  d i s c u s s i o n s  o n  a n o t h e r  c o n t r a c t  i s  a 
matter of b u s i n e s s  judgrrieRt, not a s u p e r -  
v e n i n g  circumstance u n d e r  t h e  "good c a u s e "  
e x c e p t i o n  t o  B i d  P r o t e s t  P rocedures  
p e r n i t t i n g  c o n s i d e r a t i o n  of a n  u n t i i n e l y  
pro t e s t .  

J u l i e  Research L a b o r a t o r i e s ,  I n c .  (Julie), protes t s  
t h e  making of any  award u n d e r  t h e  Un i t ed  S t a t e s  Army Missile 
Corcmand (Army) r e q u e s t  f o r  proposals ( R F P )  DAAHG1-82-R-A271 
f o r  t h e  a c q u i s i t i o n  of f i x e d  s i t e  au tomated  meter 
c a l i b r a t i o n  s y s t e m s .  

We d i s m i s s  t h e  protest  a s  u n t i m e l y .  

RFP -A274 was t h e  second s t ep  o f  a p r o c u r e m e n t  f o r  t h e  
meter c a l i b r a t i o n  systems. The p r o c u r e m e n t  was i n i t i a t e d  on 
J a n u a r y  14, 1 9 8 2 ,  by t h e  i s s u a n c e  of RFP DAAH01-82-2-Ai93, 
which s o l i c i t e d  one meter c a l i b r a t i o n  systein f rom each 
p a r t i c i p a t i n g  company. I t  was s y n o p s i z e d  i n  the Commerce 
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B u s i n e s s  D a i l y  ( C B D )  on  t h e  same d a t e .  I n  b o t h  t h e  RFP and 
CBD n o t i c e ,  a l l  p o t e n t i a l  c o n t r a c t o r s  were n o t i f i e d  t h a t  
c o n t r a c t o r s  n o t  awarded  a c o n t r a &  u n d e r  RFP -A193 would n o t  
be c o n s i d e r e d  for award u n d e r  RFP -A274 ( " t h e  f o l l o w - o n  
h a r d w a r e  b u y " ) .  The c l o s i n g  d a t e  f o r  RFP -A193 was 
J a n u a r y  29,  1982.  J u l i e  s u b m i t t e d  a "no-b id , "  s t a t i n g  t h a t  
it would n o t  p a r t i c i p a t e  i n  t h e  p r o c u r e m e n t .  On Febru -  
a r y  1 0 ,  1 9 8 2 ,  awards were made t o  V a l h a l l a  S c i e n t i f i c  I n c . ,  
Ro tek  I n s t r u m e n t  C o r p o r a t i o n  and  John F l u k e  M a n u f a c t u r i n g  
Company. J u l i e  l e a r n e d  o f  t h e s e  a w a r d s  on F e b r u a r y  1 9 ,  
1982.  On A p r i l  5 ,  1 9 8 2 ,  RFP -A274 was i s s u e d  a n d ,  as  n o t e d  
i n  RFP -A193, i t  was res t r ic ted to  t h e  t h r e e  c o m p a n i e s  
men t ioned  above .  Notice of t h e  i s s u a n c e  was p u b l i s h e d  i n  
t h e  CBD o n  A p r i l  6, 1982.  The c l o s i n g  da te  for r e c e i p t  o f  
proposals was s c h e d u l e d  f o r  J u n e  3, 1982.  On J u n e  2 ,  1982 ,  
J u l i e  f i l e d  i t s  p ro te s t  w i t h  o u r  O f f i c e .  

E s s e n t i a l l y ,  J u l i e ' s  p ro t e s t  c o n c e r n s  a l l eged  
s p e c i f i c a t i o n  impropr ie t ies  c o n t a i n e d  i n  RFP -A193. J u l i e  
a r g u e s  t h a t  t h e  A r m y  need  n o t  r e q u i r e  t h e  more c o s t l y  meter 
tes ters ;  r a t h e r ,  p r e c i s i o n  c a l i b r a t e r s  are r e a l l y  wha t  w i l l  
s a t i s f y  t h e  Army's  minimum n e e d s .  A c c o r d i n g  to  J u l i e ,  a s  
t h e  RFP is w r i t t e n ,  " g o l d - p l a t i n g "  is t h e  o b v i o u s  r e s u l t .  
J u l i e  a l so  q u e s t i o n s  t h e  l i m i t a t i o n  of o n e  meter c a l i b r a t i o n  
system per o f f e r o r .  I t  i s  J u l i e ' s  p o s i t i o n  t h a t  a n  economic  
p r o d u c t i o n  r u n  s h o u l d  be  i n c l u d e d  i n  t h e  b a s e  q u a n t i t y  which 
would g i v e  t h e  Army r ea l i s t i c  cost  p r i c i n g  d a t a .  J u l i e  
s u b m i t s  t h a t  t h e  l i n i t a t i o n  b y  t h e  Army t o  o n e  meter 
c a l i b r a t i o n  s y s t e m  was to  e l i m i n a t e  J u l i e  f rom t h e  
compe ti  t i o n .  

Our Bid Pro tes t  P r o c e d u r e s ,  4 C.F.R. S 2 1 . 2 ( b ) ( l )  
( 1 9 8 2 ) ,  i n  p e r t i n e n t  p a r t ,  s t a t e :  

" P r o t e s t s  based upon a l l e g e d  impropriet ies  
i n  a n y  t y p e  o f  s o l i c i t a t i o n  w h i c h  are a p p a r e n t  
p r io r  t o  * * * t h e  c l o s i n g  d a t e  f o r  receipt of 
i n i t i a l  proposals  s h a l l  b e  f i l e d  p r ior  to  
* * * t h e  c l o s i n g  date  f o r  r ece ip t  o f  i n i t i a l  
proposals.  * * *" 

...., . 

F u r t h e r m o r e ,  w e  h a v e  h e l d  t h a t  impropr ie t ies  i n  t h e  f irst  
s t ep  o f  a two-step p r o c u r e m e n t  m u s t  be p r o t e s t e d  p r io r  t o  
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t h e  f i r s t - s t e p  c l o s i n g  d a t e .  Numax E lec t ron ic s ,  I n c . ,  
8-191206,  Augus t  7 ,  1 9 7 8 ,  78-2 CP3 3 6 ;  Ken-Mar --- Machine and 
H e a l t h  E q u i p n e n t ,  I n c . ,  B-188529, f Ju ly  1 4 ,  1 9 7 7 ,  77-2 C P D  
26; 53  Cornp. Gen. 357 ( 1 9 7 3 ) .  T h e r e f o r e ,  w e  f i n d  u n t i m e l y  
J u l i e ' s  p r o t e s t  f i l e d  w i t h  o u r  O f f i c e  on  J u n e  2, 1982 ,  more 
t h a n  4 mon ths  a f t e r  t h e  c l o s i n g  d a t e  f o r  r ece ip t  of 
proposals u n d e r  t h e  f i r s t  s t e p .  

However, J u l i e  s u b m i t s  t h a t ,  e v e n  i f  w e  f i n d  t h a t  i ts 
pro tes t  is  u n t i m e l y ,  o u r  C f f i c e  s h o u l d  c o n s i d e r  t h e  n a t t e r  
u n d e r  our " s i g n i f i c a n t  i s s u e "  and "good cause" e x c e p t i o n s .  
- S e e  4 C.F.R. s 2 1 . 2 ( c )  ( 1 9 8 2 ) .  J u l i e  a r g u e s  t h a t  i t s  
protest  ra ises  "an  i s s u e  of major n a t i o n a l  i n t e r e s t . "  I t  is  
J u l i e ' s  p o s i t i o n  t h a t  a s  t h e  c o n g r e s s i o n a l  watchdog o f  t h e  
p u b l i c  p u r s e ,  GAO s h o u l d  n o t  remove i t s e l f  f rom r e v i e w  of 
t h i s  p r o c u r e m e n t  n a t t e r .  J u l i e  b e l i e v e s  t h a t  G A O ' s  p r e s e n c e  
is i m p o r t a n t  s i n c e  i t  w i l l  p r e v e n t  t h e  A r m y  f rom c o n d u c t i n g  
t h i s  p r o c u r e m e n t  c o n t r a r y  t o  t h e  i n t e n t  o f  t h e  U n i t e d  S t a t e s  
S e n a t e  a s  e x p r e s s z d  d u r i n g  t h e  November 5 ,  1 9 8 1 ,  h e a r i n g s  of 
t h e  S e n a t e  Governmen ta l  A f f a i r s  C o m m i t t e e .  I n  regard t o  t h e  
"good c a u s e "  e x c e p t i o n ,  J u l i e  c o n t e n d s  t h a t  i t  was p r e v e n t e d  
f rom p r o t e s t i n g  s i n c e  i t  was h o l d i n g  d i s c u s s i o n s  w i t h  t h e  
Army c o n c e r n i n g  award  of a d i f f e r e n t  c o n t r a c t .  J u l i e  p o s i t s  
t h a t  i f  i t  w a s  not awarded  t h a t  c o n t r a c t ,  it m i g h t  n o t  have  
r e m a i n e d  i n  e x i s t e n c e .  

The term " s i g n i f i c a n t "  a s  u s e d  i n  o u r  B id  Protest  
P r o c e d u r e s  h a s  f r e q u e n t l y  b e e n  e x p l a i n e d  i n  o u r  d e c i s i o n s .  
I n  o rder  t o  b e  s i g n i f i c a n t ,  t h e  p r o t e s t  m u s t  i n v o l v e  a 
p r o c u r e m e n t  p r i n c i p l e  o f  widespread i n t e r e s t ,  52 Comp. Gen. 
20 ( 1 9 7 2 1 ,  o r  a f f e c t  a b r o a d  c lass  o f  p r o c u r e m e n t s ,  S i n g e r  
Companx, 56 Comp. Gen. 1 7 2  (19761 ,  76-2 CPD 481,  and  t h e  
i s s u e  m u s t  n o t  h a v e  b e e n  c o n s i d e r e d  by o u r  O f f i c e  pre- 
v i o u s l y .  
December 2 1 ,  1 9 7 6 ,  76-2 CPD 518. T h e  e x c e p t i o n  is  a p p l i e d  
s p a r i n g l y  so t h a t  t h e  t i m e l i n e s s  s t a n d a r d s  do n o t  become 
m e a n i n g l e s s .  F i e l d  M a i n t e n a n c e  S e r v i c e s  C o r p o r a t i o n ,  
B-185339, May 28, 1976 ,  76-1 CPD 350. 

D.A. C r u c i a n i  and  F r a n k  A. Agnone, B-187958, 

J u l i e ' s  p r o t e s t ,  as  n o t e d  a b o v e ,  is q u e s t i o n i n g  t h e  
A r m y ' s  d r a f t i n g  o f  t h e  s p e c i f i c a t i o n s  t o  meet i t s  minimum 
n e e d s .  W e  h a v e  c o n s i d e r e d  t h i s  i s s u e  i n  p r e v i o u s  d e c i -  
s i o n s .  
B-196424, December 1 3 ,  1979 ;  R e c o n s i d e r a t i o n  of N a t i o n a l  

- S e e  Ronald  Campbell Company--Recons idera t ion ,  

-. ,.--, 



B-2077 4 5 4 

B i o m e d i c a l  R e s e a r c h  F o u n d a t i o n  p r o t e s t ,  B-182270, Decem- 
b e r  6 ,  1 9 i I h f o r r n a t i o n  - P r o d u c t s ,  
I n c . ;  e t  a l . ,  B-180460, J u n e  1 0 ,  1 9 7 4 ,  74-1 C P D  3 1 4 .  
T h e r e f o r e ,  w e  w i l l  n o t  c o n s i d e r  t h i s  p ro t e s t  u n d e r  t h e  
" s i g n i f i c a n t  i s s u e "  e x c e p t i o n ,  

w i t h  respect t o  t h e  "good c a u s e "  e x c e p t i o n ,  we have  
h e l d  t h a t  i t  g e n e r a l l y  r e f e r s  t o  some c o m p e l l i n g  r e a s o n ,  
beyond t h e  p r o t e s t e r ' s  c o n t r o l ,  wh ich  p r e v e n t e d  i t  f rom 
f i l i n g  a t i m e l y  p ro tes t .  - See M o b i l i t y  S y s t e m s ,  I n c . ,  
B-191074, March 7 ,  1 9 7 8 ,  78-1 C P D  179 .  S p e c u l a t i o n  t h a t  i f  
J u l i e  f i l e d  a p r o t e s t  on  t h i s  p r o c u r e m e n t ,  t h e  Army would 
have  d i s c o n t i n u e d  d i s c u s s i o n s  w i t h  J u l i e  o n  a n o t h e r  c o n t r a c t  
which  m i g h t  have  r e s u l t e d  i n  J u l i e  g o i n g  o u t  o f  b u s i n e s s  is 
a matter of b u s i n e s s  judgmen t ,  n o t  a s u p e r v e n i n g  c i r cum-  
s t a n c e  u n d e r  t h e  "good c a u s e "  e x c e p t i o n  t o  t h e  B i d  P r o t e s t  
P r o c e d u r e s .  A c c o r d i n g l y ,  w e  w i l l  n o t  c o n s i d e r  t h e  p r o t e s t  
u n d e r  t h a t  e x c e p t i o n  e i t h e r .  

On O c t o b e r  2 8 ,  1 9 8 2 ,  w e  r e c e i v e d  a d d i t i o n a l  
c o r r e s p o n d e n c e  f rom J u l i e .  I n  t h a t  c o r r e s p o n d e n c e ,  J u l i e  
a l l e g e s  f o r  t h e  f i r s t  t i m e  t h a t  t h e  s p e c i f i c a t i o n s  i n  RFP 
-A274 ( J u n e  3 ,  1 9 8 2 ,  c l o s i n q  d a t e )  c o n t r a d i c t  t h e  specifica- 
t i o n s  i n  t h e  p r i o r  
missed  a s  u n t i m e l y .  
P r o c e d u r e s  r equ i r e  
p r o t e s t e d  p r ior  t o  
proposals.  

RFP -A193. T h i s  a l l e g a t i o n  a l s o - i s  d i s -  
A s  i n d i c a t e d  a b o v e ,  o u r  B i d  Protest  

t h a t  a p p a r e n t  i m p r o p r i e t i e s  i n  a n  RFP be  
t h e  c l o s i n g  d a t e  f o r  r ece ip t  o f  

However, s i n c e  o u r  P r o c u r e m e n t ,  L o g i s t i c s  and R e a d i n e s s  
D i v i s i o n  i s  c o n d u c t i n g  a n  a u d i t  o f  t h e  Army's  a c t i o n s  o n  t h e  
c a l i b r a t i o n  p rogram,  t h e  record i n  t h i s  case w i l l  b e  h e l d  
f o r  c o n s i d e r a t i o n  u n d e r  t h a t  a u d i t .  

. 

A c t i n g  G e n e r a l  C o u n s e l  




